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HAS A SHIPPER WHO HAS BEEN DENIED 
RELIEF BY THE INTERSTATE COM- 
MERCE COMMISSION ANY REMEDY? 

The importance of the question stated may be appreciated when 
it is remembered that claims for damages presented to the Inter- 
state Commerce Commission not infrequently involve amounts 
running into hundreds of thousands of dollars. If an award of 
damages is made by the Commission, the shipper must, to enforce 
his award, bring suit thereon in a Federal or a State court. The 
order of the Commission is but "prima facie evidence of the facts 
therein stated," and, in suits thereon such presumption "interposes 
no obstacle to a full contestation of all the issues, and takes no 
question of fact from either court or jury. At most, therefore, 
it is merely a rule of evidence." 1 In the case in which the Supreme 
Court used the language quoted above, the Court in further charac- 
terization of this statutory rule of evidence said: "It does not 
abridge the right of trial by jury, or take away any of its incidents. 
Nor does it in anywise work a denial of due process of law." 

Prior to the passage of the Act to Regulate Commerce, a ship- 
per had the right to test the reasonableness of charges exacted by 
common carriers and to recover the excess over lawful charges. 
This Act did not deprive the shipper of these rights but gave new 
remedies for their enforcement. The Act gave an option to persons 
damaged by any violation thereof to sue in a circuit or district 
court of the United States, or to bring complaint before the Com- 
mission. 2 If complaint was brought before the Commission and an 
award of damages made or an order directing a carrier to do any- 
thing, a suit was necessary to enforce the award or the order. In 
either case, the report of the Commission was "prima facie evi- 
dence of the facts therein stated." 3 Thus before a carrier had to 
obey any order of the Commission, it was necessary that a court, 
after a trial, should enter a judgment approving such order. This 
gave the defendants in every case a full judicial hearing. No pro- 
vision, however, was made in the Act for a judicial hearing if the 
shipper lost on his complaint to the Commission. 

In 1887 in the discussion, in the lower House of Congress, of 

'Meeker & Co. v. Lehigh Valley R. R. (1915) 236 U. S. 412, 35 Sup. 
Ct. 328. 

*24 Stat. 382. 
*24 Stat. 384. 
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the conference report, one of the objections urged to that report, 
which embodied the Act to Regulate Commerce as finally passed, 
was that a shipper had no right of review, although the carriers 
had such right. Mr. Crisp, the head of the House conferees, said : 

"That is exactly what the bill contemplates, that the party who 
thinks he is injured shall have his election to go in the first place 
to the courts and set up his case like any one else, or go before 
the Commission. If he goes before the Commission he is bound 
by their judgment, and ought he not to be ?" 

Mr. Hepburn, a member of the conference committee, who later 
gave his name to the 1906 amendment, did not think the objection 
was good. He read from Sec. 22, the following: 

"And nothing in this act contained shall in any way abridge or 
alter the remedies now existing at common law or by statute." 

And then said: 

"Now if an individual would have the right under the existing 
law to go to the Courts, would he still not have the right under 
this bill, although he might have elected first to go before the 
Commission? In my opinion this provision is clear and explicit." 4 

So the two House leaders entertained opposite views and no 
effort was made to remove the uncertainty. Later the Supreme 
Court, in the Abilene Case, 5 construed away the shipper's right 
of election and left him only the right to file complaint with the 
Commission if he wished to attack the validity of any rate, rule, or 
practice of the carriers. 

Subsequently with the passage of the amendment of 1906, 
orders of the Commission, except awards of reparation, became 
rules of action, unless "suspended or modified or set aside by the 
Commission or * * * suspended or set aside by a Court of 
competent jurisdiction." 6 Awards of reparation had to be sued on 
as before. The same amendment provided the venue of suits 
brought to "enjoin, set aside, annul, or suspend" any order of the 
Commission. 7 These provisions merely recognized the existence 
of a right to contest orders of the Commission ; and not until 1910, 

'Debates on Interstate Commerce Act, 1887, 459, 460. 

"Texas & Pac. Ry. v. Abilene Cotton Oil Co. (1907) 204 U. S. 426, 
27 Sup. Ct. 350. 

•34 Stat. 589. 

7 34 Stat. 590. 
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when the Commerce Court was created, was there any definite 
grant of jurisdiction to review such orders. 8 

The Interstate Commerce Commission exercises widely differ- 
ing functions. Some partake of the characteristics of the legisla- 
tive, some of the judicial, and some of the executive functions of 
the government. The courts refer to the administrative and the 
quasi judicial functions of the Commission without a clear defi- 
nition of the intended meaning of the terms, and not always are 
the terms used in the same sense. Generically the Commission is 
an administrative body, and the governmental powers exercised 
by it are within the class, administrative. To distinguish among 
these powers, however, more specific nomenclature is necessary. 
It is not easy clearly to classify the work of the Commission but 
for the purpose of this discussion the orders which a shipper 
might desire to contest may be divided into three classes as fol- 
lows : 

(a) When the finding depended upon facts, and judgment has 
been exercised; (b) When jurisdiction has been denied; and 
(c) when only a question of law has been decided. The second 
division might properly be considered as included in the third, 
except for the fact, as will later appear, that some courts have 
made a distinction. Before discussing the rules applicable to each 
of these classes of cases, attention may be directed to the jurisdic- 
tion granted the Commerce Court and later transferred to the dis- 
trict courts. 

The Commerce Court, among other powers not here necessary 
to enumerate, was given jurisdiction of: 

"Cases brought to enjoin, set aside, annul, or suspend in whole 
or in part any order of the Interstate Commerce Commission." 

When the Court was abolished in 1913, the jurisdiction con- 
ferred upon it was transferred to the district courts of the United 
States ; and, as the district courts sit in every state, it was necessary 
to provide a venue for suits brought therein. The venue provision 
of section 16 of the amendment of 1906 was amended and now, so 
far as is here material, reads : 

"The venue of any suit hereafter brought to enforce, suspend, 
or set aside in whole or in part any order of the Interstate Com- 
merce Commission," etc. 10 

'Watkins, Shippers & Carriers, 647. 
'See note 8, ante. 
"Ibid. 656. 
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This description of the suits for which the venue is fixed is 
not essentially different from the description of the suits over 
which the Commerce Court was given jurisdiction. 

QUESTIONS OF FACT. 

The Commission is a tribunal of final authority on questions 
of fact. Neither the carriers nor the shippers have an appeal from 
orders, positive or negative, where the determination of what orders 
shall be entered "depends upon facts." "Orders dependent upon 
facts," is a more specific classification of these non-reviewable 
acts of the Commission, than is the more commonly used term, 
"administrative orders." Mr. Justice Lamar, delivering the opinion 
of the Supreme Court, accurately stated the circumstances under 
which the orders of the Commission became non- justiciable. He 
said :" 

"Under the statute there are many acts of the carrier which are 
lawful or unlawful according as they are reasonable or unreason- 
able, just or unjust. The determination of such issues involves a 
comparison of rate with service, and calls for an exercise of the 
discretion of the administrative and rate-regulating body. For 
the reasonableness of rates, and the permissible discrimination 
based upon difference in conditions, are not matters of law. So 
far as the determination depends upon facts, no jurisdiction to 
pass upon the administrative questions involved has been conferred 
upon the courts." 

Under this principle when there has been an "exercise of the 
discretion" "based upon difference in conditions," "so far as the 
determination depends upon facts," no Court will set aside the 
order of the Commission whether that order be positive or negative. 
So under the first class of cases a shipper has no remedy other 
than before the Commission. 



JURISDICTION. 

The Interstate Commerce Commission having declined to act 
on a complaint, because entertaining the opinion that it was without 
jurisdiction, a writ of mandamus was issued by the Supreme Courjfc 
of the District of Columbia directing the Commission "to take 
jurisdiction of said cause and proceed therein as by law required." 

"Pennsylvania R. R. v. Int. Coal Co. (1913) 230 U. S. 184, 196, 33 
Sup. Ct. 893. 
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The Supreme Court of the United States held that the writ was 
rightfully issued. That Court said: 12 

"The Interstate Commerce Commission is purely an adminis- 
trative body. It is true it may exercise and must exercise quasi 
judicial duties, but its functions are defined and, in the main, 
explicitly directed by the act creating it. It may act of its own 
motion in certain instances — it may be petitioned to move by those 
having rights under the act. It may exercise judgment and dis- 
cretion, and, it may be, cannot be controlled in either. But if it 
absolutely refuse to act, deny its power, from a misunderstanding 
of the law, it cannot be said to exercise discretion." 

■ It follows that a shipper has a remedy when the Commission 
wrongfully refuses to take jurisdiction of his complaint. 

QUESTIONS OF I,AW. 

The Commission not only weighs conflicting testimony and 
exercises judgment as to what conclusions should be reached there- 
from, but it must and frequently does decide purely legal questions. 
This, the third class of cases to be discussed, is the most important 
to shippers. In this class of cases the defendant carriers may have 
the issues of law decided by the courts from the district courts to 
the Supreme Court of the United States. 13 

The Procter & Gamble Case 11 discusses the question but this 
case is not determinative of the answer. 

Procter & Gamble, by complaint filed with the Commission, 
assailed as unlawful demurrage charges "on privately owned cars 
under lading on private tracks." After hearing, their complaint 
was dismissed, the Commission being of opinion that the charges 
assailed were lawful charges. Suit alleging among other things 
that the order of the Commission violated their constitutional 
rights was, by these complainants, brought to the Commerce Court 
and the prayer was for a decree annulling the order of the Com- 
mission and enjoining the carriers from collecting the demurrage 

^Int. Com. Com. v. Humboldt S. S. Co. (1912) 224 U. S. 474, 484, 
32 Sup. Ct. 556. 

"Watkins, Shippers & Carriers §§ 308, 309. 

"Procter & Gamble v. United States (1912) 225 U. S. 282, 32 Sup. 
Ct. 761, followed in Hooker v. Knapp (1912) 225 U. S. 302, 32 Sup. Ct. 769. 

The Commerce Court, before the Supreme Court had decided the 
Procter & Gamble case, held that the same right of review existed for 
negative as positive orders. Arkansas Fertilizer Co. v. United States 
(Com. Ct. 1911) 193 Fed. 667; Russe & Burgess v. Int. Com. Com. (Com. 
Ct. 1912) 193 Fed. 678; Thompson Lumber Co. v. Int Com. Com. (Com. 
Ct. 1912) 193 Fed. 682. 
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charges. The Commerce Court took jurisdiction, but sustained 
the order of the Commission dismissing the complaint. On appeal 
to the Supreme Court the question was stated to be : 1S 

"Is the authority of the Commerce Court confined to enforcing 
or restraining, as the case may require, affirmative orders of the 
Commission, or has it the power to exert its own judgment by 
originally interpreting the administrative features of the act to 
regulate commerce, and upon that assumption treat a refusal of 
the Commission to grant relief as an affirmative order and accord- 
ingly pass on its correctness?" 10 

The opinion of the Supreme Court, without definitely indi- 
cating the meaning of the word "administrative" uses the phrases 
"administrative features," "subjects which in their nature were 
administrative," "administrative authority." It may be fairly pre- 
sumed that this word emphasized by repetition means as shown in 
the quotation above from the opinion of Mr. Justice Lamar "ad- 
ministrative questions" of which the "determination depends upon 
facts," 17 as distinguishable from the acts of the Commission in 
deciding legal questions. In addition to the repetition of the word 
"administrative," the opinion of the Supreme Court called attention 
to the fact that only "a portion of the existing judicial power" had 
been conferred on the Commerce Court. In so far as the action 
was based on the Act to Regulate Commerce, the claim of juris- 
diction was answered by the fact that "administrative" questions 
were committed to the Commission ; and, in so far as the basis was 
the claim of a constitutional right 18 no jurisdiction had been con- 
ferred on the Commerce Court. 

It follows that all that the Procter & Gamble Case did was to 
reiterate the holding that as to administrative questions dependent 
for determination on facts, no court could review the action of 
the Commission ; and to decide that no jurisdiction had been con- 
ferred on the Commerce Court to vindicate constitutional rights. 
That jurisdiction has been exercised to review the orders of the 
Commission ; in denying applications under the long and short haul 
clause of the Act ; 19 in ordering carriers not to make an allowance 

"At p. 292. 

"The italics are the author's. 

"See note 9, supra. 

"36 Stat. 1091. 

"Intermountain Rate Cases (1914) 234 U. S. 476, 34 Sup. Ct. 986, and 
see also Merchants' & Manufacturers' Traffic Ass'n v. United States 
(D. C, N. D., Cal. 2nd Div., 1915) 231 Fed. 292. 
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to shippers; 20 in similar orders prohibiting allowances to tap 
lines f 1 does not help to answer the question here presented, as 
in each of these cases the order was found to be affirmative. The 
distinction may not be absolutely clear, but it was made. 

As the District Court Act 22 gives district courts substantially 
similar powers to those formerly conferred on the Commerce 
Court, in so far as jurisdiction depends on the Act, the decision 
in the Procter & Gamble case applies to suits that may be brought 
in those courts. But the Judicial Code 23 gives the district courts 
of the United States other jurisdiction as follows : 

"Of all suits of a civil nature, at common law or in equity 
* * * where the matter in controversy exceeds, exclusive of 
interest and costs, the sum or value of three thousand dollars, and 
(a) arises under the Constitution or laws of the United States." 

It is under this provision that the general jurisdiction of district 
courts must be considered. 

The Interstate Commerce Commission holds that the Statute 
of Limitations begins to run against claims for reparation from the 
date the shipments are delivered; and that, although the shipper 
may have paid his money within the statutory period, if the freight 
service terminated more than two years before filing the complaint, 
the shipper cannot recover. 2 * This decision was based solely upon 
the exercise of the judicial function of applying the law to undis- 
puted facts. Indeed, it has been held by the Commission and inti- 
mated by the Supreme Court 26 that the statute limiting complaints 
to two years deprives the Commission of jurisdiction over claims 
accruing more than two years before filing the complaint. So 
what the Commission did was to decide as a matter of law that 
a claim accrues when the transportation ends, and not when the 
charge therefor is exacted. Where, by applying that rule of law 
the claim is barred, the Commission refuses to exercise jurisdiction. 
No administrative discretion is involved in such a decision. 

"Int. Com. Com. v. Diffenbaugh (1911) 222 U. S. 42, 32 Sup. Ct. 22. 

"The Tap Line Cases (1914) 234 U. S. 1, 34 Sup. Ct. 741; Crane Iron 
Works v. United States (Coin. Ct. 1912) 209 Fed. 238. 

"See note 8, supra. 

"See note 18, supra. 

"Louisville Cement Co. v. Louisville & Nashville R. R. (1913) 28 
I. C. C. 732. 

"Werner Saw Mill Co. v. Illinois Cent. R. R. (1910) 17 I. C. C. 388; 
Morrisdale Coal Co. v. Pennsylvania R. R. (1913) 230 U. S. 304, 33 Sup. 
Ct. 938; Phillips Co. v. Grand' Trunk Western Ry. (1915) 236 U. S. 662, 
35 Sup. Ct. 444. 
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However, when it was sought by a shipper who had failed to 
obtain an award of reparation on the ground that he was barred 
under the rule of law stated, relief was denied him for the reason 
as stated, by the Court: 49 

"The Interstate Commerce Commission is an administrative 
body with certain judicial functions. In the exercise of these 
functions, it is called upon to exercise judgment and discretion. 
It took jurisdiction of the complaint, but refused the order for the 
payment of part of the same, because, in its opinion, it was barred 
by the limitation provided in the act It was the duty of the Inter- 
state Commerce Commission to determine the question whether 
the claim was barred by limitation, and it did so in accordance with 
former decisions of the same tribunal. Whether its decision is 
right or wrong is not the question. This court has no general 
supervisory power over the Interstate Commerce Commission by 
which to control its action upon questions within its jurisdiction. 
Mandamus is not the proper writ to control the judgment and dis- 
cretion of an executive tribunal in the decision of a matter, the 
decision of which is by law imposed upon it. It cannot be made 
the substitute for a writ of error. United States ex rel. Riverside 
Oil Co. v. Hitchcock, 190 U. S. 316, 325, 47 L. Ed. 1074, 1078, 
23 Sup. Ct. Rep. 698. 

"There may have been error in its adjudication of the question 
of limitation, but that error we cannot review." 

If the Court of Appeals of the District of Columbia has cor- 
rectly stated the law, in the quotation above, the only case in which 
a shipper, denied relief by the Commission, can obtain a remedy in 
court is where as in the Humboldt Steamship Case, supra, 27 the 
Commission absolutely refuses to act. The Supreme Court has 
not, as yet, gone as far as the Court of Appeals of the District. 
And it seems on principle that while the Commission, to para- 
phrase the language of the Supreme Court in the Steamship Case, 
may exercise judgment and discretion, if it absolutely refuse to 
apply correct legal principles, from a misunderstanding of the law, 
it cannot be said to exercise discretion. 

When the Commission prescribes a rate, rule or practice for the 
future, it legislates; and its judgment, when made without dis- 
regard or violation of any rule of law, and when supported by any 
facts, is conclusive on both complainant and defendant. This rule 
was stated by Mr. Justice Lamar as follows : 28 

"United States ex rel. v. Int. Com. Com. (1914) 42 App. D. C. 514, 
518, 519. This case is now pending on writ of error in the Supreme Court 

a See note 12, supra. 

"Int. Com. Com. v. Union Pac. R. R. (1912) 222 U. S. 541, 549, 32 
Sup. Ct. 108. 
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"The reasonableness of rates cannot be proved by categorical 
answers," 

and after stating facts considered by the Commission, he con- 
tinued : 

"with that sort of evidence before them, rate experts of acknowl- 
edged ability and fairness, and each independently of the other, 
may not have reached identically the same conclusion. We do 
not know whether the results would have been approximately the 
same. For there is no possibility of solving the question as though 
it were a mathematical problem to which there could only be one 
correct answer. Still there was in this mass of facts that out of 
which experts could have named a rate. The law makes the Com- 
mission's findings on such facts conclusive." 

But the Commission has no arbitrary power either in granting 
or denying relief. It was contended on behalf of the Commission 
that if after a hearing the Commission was of the opinion that a 
particular rate was unreasonable, its order based on such opinion 
was conclusive. Answering this contention, Mr. Justice Lamar, 
delivering the opinion of the Supreme Court said : 29 

"But the statute gave the right to a full hearing, and that con- 
ferred the privilege of introducing testimony, and at the same time 
imposed the duty of deciding in accordance with the facts proved. 
A finding without evidence is arbitrary and baseless. And if the 
Government's contention is correct, it would mean that the Com- 
mission had a power possessed by no other officer, administrative 
body, or tribunal under our Government. It would mean that 
where rights depended upon facts, the Commission could disregard 
all rules of evidence, and capriciously make findings by adminis- 
trative fiat. Such authority, however, beneficiently exercised in one 
case, could be injuriously exerted in another; is inconsistent with 
rational justice, and comes under the Constitution's condemnation 
of all arbitrary exercise of power. 

"In the comparatively few cases in which such questions have 
arisen it has been distinctly recognized that administrative orders, 
quasi-judicial in character, are void if a hearing was denied; if 
that granted was inadequate or manifestly unfair; if the finding 
was contrary to the 'indisputable character of the evidence,' * * * 
or if the facts do not as a matter of law support the order made." 

DECISIONS OF STATE COURTS. 

The limits of this article do not permit a discussion, or even a 
citation, of the many decisions of State Courts in which are deter- 
mined principles applicable to the question. One only will be 

"Int. Com. Com. v. Louisville & Nashville R. R. (1913) 227 U. S. 88, 
96, 33 Sup. Ct. 185. 
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cited. In this, which is typical and fully supported by reason and 
authority, the Supreme Court of Indiana by mandamus compelled 
the state Public Service Commission to enter an affirmative order 
when a negative order had been issued. Application had been 
made to the Commission for a certificate authorizing the issuance 
and sale of bonds. The application was denied. The Court found 
that the facts determined by the Commission to exist, justified in 
law the issuance of the order sought. Having so found the Court 
said: 

"Under such circumstances, the act required is ministerial and 
not discretionary. To hold that such act is discretionary would 
enable the Commission, after the facts were determined, to grant 
the certificate of authority, or to withhold it at its will, or to grant 
such a certificate to one public utility and to withhold it from 
another under the same state of facts." 30 

The question is one in which the Interstate Commerce Com- 
mission, as such, has no interest. It would seem, however, that 
the public would be served by a definite answer to the question. 

There may arise troublesome questions of venue in suits under 
the general jurisdiction of the district courts, 31 but it is the remedy 
of the shipper and not the form or venue of the action that is here 
under discussion. 

Edgar Watkins. 

Washington, D. C. 

"Public Service Com. of Ind. v. State ex rcl. Merchants' Heat & Light 
Co. (1916) P. U. R. 1916 C. 42, 111 N. E. 10. 

"Macon Grocery Co. v. Atlantic Coast Line R. R. (1910) 215 U. S. 
501, 30 Sup. Ct. 184. 



